Parental Leave for the
Self-Employed

newzealand.govt.nz Department of Labour
TE TARI MAHI







d) Contents

Introduction

Self-Employed parental leave entitlements
Who can take parental leave?

What paid leave is available?

How often can | take parental leave?

Must | take leave to receive payment?

What entitlement is available to my partner if they are
also self-employed?

What entitlement is available to my partner if they are
an employee?

Summary of paid and unpaid leave entitlements

Making an application
How do | apply for the parental leave payment?

How do | calculate my net income for the parental
leave payment?

If my partner is employed how do they apply for leave?

Taking leave

When does my paid parental leave start?

Other assistance

What other assistance is available?

Problem solving and help

What should | do if | have a problem applying for my
parental leave payment?

Where can | get further help?




This booklet explains the rights to paid parental leave from work for
self-employed women who are having a baby or parents assuming the
care of a child under six years old with a view to adoption. These rights
are provided in the Parental Leave and Employment Protection Act 1987
(the Act).

This booklet tells you about the main provisions in the Act and the
procedures to follow when applying for leave.

You can visit www.ers.dol.govt.nz and calculate your entitlements using
the Department of Labour’s online calculator. You can also phone the
Department of Labour on 0800 20 90 20 during business hours for
more information.



Who can take parental leave?

To be eligible for parental leave payments a birth mother/adoptive parent
must establish that you have worked an average of at least 10 hours a week
over the six or 12 months immediately before the expected date of delivery
or adoption of a child. You must also meet the definition of self-employed,
which means you must have been:

a) Providing goods or services for hire or reward under a contract for
services

b) Carrying on a business (including a profession, trade, manufacturing
operation or an undertaking carried on for profit), including in
partnership for another person, or

c) Working for a trust in a business carried on by the trust.

Some people are engaged in more than one type of self-employed work —
for example, bee-keeping and gardening. Where you do different types of
work at the same time (concurrently) during a six or 12 month period, this is
treated as one period of self-employment. Enabling you to group different
types of work into one period of self-employment may help you meet
eligibility criteria around the number of hours worked.

Where you do different types of work one after the other (consecutively)
during a six or 12 month period, this is also treated as one period of
self-employment, as long as any breaks between this work are no greater
than 30 days.

It is your decision whether to apply under the six or 12 month criteria. In
both cases you will be entitled to 14 weeks’ parental leave payments. But if
you have an inconsistent work pattern over the immediately preceding 12
manths and do not meet the average hours of wark criteria for this period,
you may still meet the criteria over the six month period. The level of your



parental leave payment may also differ depending on whether your average
income is determined over 12 or six months.

If you are eligible as both an employee and as a self-employed person

(for example, a carer who works part-time for a residential care facility and
who also privately provides weekend respite care), you can apply separately
as an employee and a self-employed person to maximise your payment.
However, your payment will not exceed the maximum amount.

What paid leave is available?

Paid leave is available to birth mothers, or the nominated parent or primary
carer of a child under six where you have assumed the care of the child with
a view to adoption.

If you meet either the six or 12 month eligibility criteria, you are entitled to
paid parental leave for 14 weeks. This payment is funded by the government
and you will need to make an application for paid leave to Inland Revenue.

The insert in this booklet has the current parental leave payment rates.
You are entitled to:

100 percent of your net earnings if your average weekly earnings
over the previous six or 12 months is less than the maximum payment
amount

The minimum payment rate if your average weekly earnings over the
previous six or 12 months are less than the equivalent of 10 hours pay
at the highest rate of minimum wage. This rate also applies if you
made a loss

The maximum payment amount per week if your average weekly
earnings (net) over the previous six or 12 months are equivalent to
the maximum amount.

The maximum level of parental leave payment may change on 1 July each
year. For the most up-to-date information, visit the Department of Labour
website www.ers.dol.govt.nz and submit a question via the Ask a Question



tool, or phone the Department of Labour on 0800 20 90 20 during normal
business hours.

The initial entitlement to paid parental leave lies with the mother or primary
carer of a child that you plan to adopt. However, parental leave payments
can be transferred in whole or part to an eligible partner, whether they are
an employee or self-employed. In the case of joint adoption, the nominated
spouse/partner can transfer some or all of the payment to the other
spouse/partner, if they are also eligible. If the adoption is by one person
alone, only that person can apply for the entitlement.

You can choose when to start your parental leave, but parental leave
payments are payable from whichever comes first: the start date of
parental leave, the birth of the child, or the date that you assume care of

a child you intend to adopt. You can start parental leave earlier than planned
for any reason, such as on medical advice. However, the payment period will
not be extended, and continues until 14 weeks are complete.

The payment may stop earlier if you:
Transfer the payment or part of the payment to your partner
Return to work before the end of the paid parental leave period, or

Cease self-employment.

How often can | take parental leave?

You can take paid parental leave multiple times, as long as six months
elapses between each period of leave, and provided that you meet the
eligibility requirements each time. Paid parental leave can only be taken once
in respect of each child.

Must | take leave to receive a payment?

The payment is only available when leave is taken, however, it is accepted
that as a self-employed person you may:



Maintain a level of oversight over your business or do occasional
administrative tasks to ensure continuity during the period of leave

Receive income during the period of paid leave that was earned
before leave commenced

Receive income because of work undertaken by other people in your
business during the course of the paid leave.

Maintaining this contact with your business will not affect your leave.

If you are entitled to paid parental leave under both the employee and
self-employed provision, it is important that you recognise if you return to
work as an employee, even for a short period, while receiving parental leave
payments, your payments under the employee provisions will stop. Similarly,
if you return to work as a self-employed person, your payments under the
self-employed provisions will stop.

What entitlement is available to my partner if they
are also self-employed?

Your spouse or partner may be entitled to have part or all of your paid
parental leave transferred to them if they intend to share responsibility
for looking after the child. They must also meet either the six or 12 month
eligibility criteria and the definition of self-employed above.

A spouse or partner is a person in a married, civil union or de facto
relationship (including same-sex partners) with the mother, or primary carer
who assumes the care of the child they intend to jointly adopt

with their spouse/partner. They do not need to be the natural parent

of the child.

What entitlement is available to my partner if they are

an employee?

In addition to the ability to have part of your paid parental leave transferred
to them, the following unpaid parental leave is available

to partners who are eligible as employees:



Partner’s paternity leave of either one week (for a partner with six
months eligible service), or two weeks (for a partner with 12 months
eligible service] is available. Partner’s paternity leave can be extended in
certain circumstances, if all or part of your parental leave payments are
transferred to an eligible partner. Contact the Department of Labour
on 0800 20 90 20 during business hours for more information about
this. Partner’s paternity leave is additional to the period of paid parental
leave and extended leave.

Extended leave is available for employees with 12 months eligible
service for up to 52 continuous weeks, available in the 12 months
after the birth or adoption. The total leave taken must not be more
than 52 weeks.

Both partners can take their leave at the same time or they can take it
one after the other. The Summary of entitlements to leave and payment
chart on pages 8-9 shows how leave can be shared between partners.

Example

Julie (who has 12 months eligible self-employment) decides to take 14

weeks paid parental leave. Her partner Jason (who has 12 months eligible
service as an employee) could have two weeks paternity leave when the baby
is born. Jason could then take up to 52 weeks extended leave while Julie
returns to work (minus any maternity leave taken).



Spouse/partner in
employment meets the
minimum hours test
(see 1 below) for the
immediately preceding
12 months

Spouse/partner in
employment meets the
minimum hours test
(see 1 below) for the
immediately preceding
six months

Mother in employment
meets the minimum
hours test (see

1 below) for the
immediately preceding
12 months

Mather entitled to:

- 10 days special leave;
and

14 weeks paid parental
leave; and
52 weeks unpaid
extended leave
(including the 14 weeks
of paid parental leave)

Mother can transfer up
to 14 weeks paid parental
leave to spouse/partner.

Spouse/partner entitled
to share remaining
unpaid leave up to a total
of 52 weeks (including

14 weeks paid parental
leave)

Spouse/partner entitled
to two weeks additional
unpaid paternity leave.

Mather entitled to:

- 10 days special leave;
and

-+ 14 weeks paid parental
leave; and
52 weeks unpaid
extended leave
(including the 14 weeks
of paid parental leave)

Mother can transfer up
to 14 weeks paid parental
leave to spouse/partner.
Partners’ paternity leave
may be extended to equal
the period of paid leave
transferred.

Mother in employment
meets the minimum
hours test (see

1 below) for the
immediately preceding
six months

Mother entitled to:

- 10 days special leave;
and

- 14 weeks paid parental
leave.

No entitlement to 52
weeks extended leave

Mother can transfer up
to 14 weeks paid parental
leave to spouse/partner.

Spouse/partner has:

+ An existing entitlement
of up to 52 weeks
unpaid leave (minus
any maternity leave
taken); and

+ Two weeks unpaid
paternity leave

Mother entitled to:

- 10 days special leave;
and

+ 14 weeks paid parental
leave.

No entitlement to 52
weeks extended leave.

Mother can transfer up
to 14 weeks paid parental
leave to spouse/partner.
But total amount of
leave available to both is
14 weeks, including one
week partners’ paternity
leave available to spouse/
partner.

Mother meets the
self-employed
minimum hours test
(see 2 below) for the
immediately preceding
six or 12 months

Mother entitled to 14
weeks paid parental
leave.

No entitlement to 52
weeks extended leave,
but can take as much
time from self-employ-
ment as needed.

Mother can transfer up
to 14 weeks paid parental
leave to spouse/partner.

Spouse/partner has:

- An existing entitlement
to take up to 52 weeks
extended leave (minus
any maternity leave
taken); and

- Two weeks unpaid
paternity leave

Mother entitled to 14
weeks paid parental
leave

No entitlement to 52
weeks extended leave,
but can take as much
time from self-employ-
ment as needed

Mother can transfer up
to 14 weeks paid parental
leave to spouse/partner.
Partners’ paternity leave
may be extended to equal
the period of paid leave
transferred

Mother has worked
for less than six
months or does not
meet either the
minimum hours test
(see 1 below) or the
self-employed test
(see 2 below) for the
preceding six or 12
months

No leave available to
mother.

Spouse/partner has no
entitlement to 14 weeks
paid parental leave.
However, spouse has:

+ An existing entitlement
to 52 weeks unpaid
leave; and

- Two weeks unpaid
paternity leave

No leave available to
mother.

Spouse/partner entitled
to one week unpaid
paternity leave.
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Mother in Mother in Mother meets the Mother has worked

employment meets employment meets self-employed for less than six

the minimum hours the minii hours inil hours test months or does not

test (see 1 below) test (see 1 below) (see 2 below) for meet either the

for the immediately for theii i y thei I ini hours test

preceding 12 months preceding six months preceding six or 12 (see 1 below) or the
months self-employed test

(see 2 below) for the
preceding six or 12

months
Spouse/partner Mother entitled to: Mother entitled to: Mother entitled to 14 No entitlements
meets the self- - 10 days special - 10 days special weeks paid parental under the Act.
employed minimum leave; and leave; and leave.
hours test (see + 14 weeks paid » 14 weeks paid
2 below) for the parental leave; and parental leave.
immediately - 52 weeks unpaid
preceding six or 12 extended leave No entitlement to No entitlement to
months (including the 14 52 weeks extended 52 weeks extended
weeks of paid leave. leave, but can take
parental leave) as much time from
self-employment as
needed
Mother can transfer Mother can transfer Mother can transfer
up to 14 weeks paid up to 14 weeks paid up to 14 weeks paid
parental leave to parental leave to parental leave to
spouse/partner. spouse/partner. spouse/partner
Spouse/partner has Mother entitled to: Mother entitled to Mother entitled to 14 No entitlements
worked for less than - 10 days special + 10 days special weeks paid parental under the Act.
six months or does leave; and leave; and leave.
not meet either the - 14 weeks paid + 14 weeks paid
minimum hours test parental leave; and parental leave.
(see 1 below) or the « 52 weeks unpaid
self-employed test extended leave No entitlement to No entitlement to
(see 2 below) for the (including the 14 52 weeks extended 52 weeks extended
immediately preced- weeks of paid leave. leave, but can take
ing six or 12 months parental leave). as much time from
self-employment as
needed.
No leave available to No leave available to No leave available to
spouse/partner. spouse/partner. spouse/partner.

The minimum hours’ test is that for the applicable six- or 12-month period, an employee must
establish that they have worked for the same employer for an average of 10 hours per week
and no less than one hour in every week or 40 hours in every month.

The minimum hours test is that for the applicable six- or 12 month period, the person must
have been self-employed for an average of 10 hours per week. Where the self-employed
person is engaged in one or more type of work: concurrent work during the six- or twelve-
month period is treated as one period of self-employment; and consecutive work during
the six- or twelve- month period is treated as one period of self-employment if the breaks
between the types of work is no greater than 30 days.



How do | apply for the parental leave payment?

Payments for parental leave are processed by Inland Revenue (IR).

Once you have decided on your leave arrangements, you should make an
application for paid parental leave as soon as possible, including whether any

of the leave will be transferred to your partner (if he or she is also eligible).
The latest the application can be made is the earliest of:

Your return to work
When the paid parental leave ends
You cease self-employment.

You can obtain application forms either by downloading them from
www.ers.dol.govt.nz or by phoning the Department of Labour on
0800 20 90 20 during normal business hours.

Once you and your partner (if you intend to transfer parental leave
payments to them) have completed the application form you should forward
it to IR together with a:

Declaration of your self-employed status, your net income and average
weekly earnings, and a

Certificate, or copy of a certificate, from a medical practitioner or
midwife confirming your pregnancy, or proof that you have assumed
the care of a child with a view to adoption.

Your self-employed status, net income and average weekly earnings details
need to be confirmed by a:

Declaration from a Chartered Accountant, or a

Declaration completed by you and witnessed by a Justice of the
Peace (or other person who may witness a statutory declaration).



It is an offence to provide inaccurate information or to fail to supply
information with the intention to mislead the Department of Labour when
making an application.

If you are transferring all or part of your parental leave payment to your
partner, you also need to include their:

Signed application form with service and payment details confirmed
by their employer if your partner is an employee, or

Signed application form and declaration of self-employed status, net
income and average weekly earnings if your partner is self-employed.

Inland Revenue will normally reply within 10 working days.

How do | calculate my net income for the parental

leave payment?

The income calculation should be made for the six or 12 month period up
to the expected date of delivery, or the date you have assumed the care
of a child with a view to adoption. This will require you to either:

Forecast your income for a period, or

Apply for the payment once leave has commenced and your income
is confirmed.

The average weekly income is arrived at by dividing the net income earned
over the previous six or 12 months by either 26 (if you qualify on the basis of
six months’ self-employment) or 52 (if you qualify on the basis of 12 months’
self-employment).

The number of weeks used to divide your net income should be reduced
accordingly if during the six or 12 month period you have been:

In receipt of an ACC payment
On parental leave, or

Unable to work because of any other relevant circumstances, as
determined by a Labour Inspector.



Example 1

Susan is applying for leave under the six month entitlement and during

that period suffered an accident and was on ACC weekly compensation
for three weeks. She earned $15000 (excluding ACC payments) over the
six months. Her average weekly incame is:

$15000 divided by 23 weeks (26 minus 3 weeks) = $652.17.

Susan would be entitled to the maximum leave payment.

Example 2

Margot is applying for leave under the 12 month entitlement and took
parental leave for eight weeks of that period. She earned $14,000 over
the 12 months. Her average weekly income is:

$14,000 divided by 44 weeks (52 minus 8 weeks) = $318.18.

Margot would be entitled to a leave payment of $318.18.

If my partner is employed how do they apply for leave?
Your partner should apply in writing to their employer. This is important,
as it makes it easier to enforce their rights if there is a disagreement.
In most cases they need to give their employer a letter at least three
months before the baby is due. They do not need to give three months
notice when their employer agrees to let them give less notice, or for
adoption (which has different notice requirements).

The letter must say:
What type of leave they want

When they want the leave to start, and how long the period of leave
will be.

For more details, phone the Department of Labour on 0800 20 90 20
during normal business hours.



They must attach a certificate, or a copy of a certificate, from your doctor
or midwife stating when the baby is due. Your partner must also include a
written declaration from you stating that they are your partner and they
are going to share the care of the baby or adopted child.

Examples of the letter required can be downloaded from
www.ers.dol.govt.nz, or you can phone the Department of Labour on 0800
20 90 20 during normal business hours and they will send you an example.

Your partner should think carefully about the length of parental leave they
want before they commence leave as once they have started leave they can
only extend it if their employer agrees.

If you are adopting a child, you may not know in advance when you will take
responsibility for the child. There are special provisions for giving notice in
this situation. You can visit the website www.ers.dol.govt.nz and submit
a question via the Ask a Question tool, or call free on the Department of
Labour on 0800 20 90 20 during normal business hours for more details.

After the employer receives the application for parental leave, they have
seven days in which to ask for any required information that your partner
may not have supplied. This seven-day period starts from the date on which
it comes to the emplayer’s attention that the application is incomplete.
This information must be provided within 14 days.

Once they have received the information the employer must reply to the
application within 21 days. The reply should state:

Whether your partner is entitled to take parental leave, and if not,
the reasons why not

The main rights and obligations your partner has under the Act,
especially those relating to when your partner can start taking leave

Whether the job can be kept open or not. If it cannot, the letter
should explain that your partner is able to dispute that, and will have
preference for similar jobs for six months after the end of the
parental leave.



It is rare that a job cannot be kept open. If this occurs contact the
Department of Labour for advice, on 0800 20 90 20.

Examples of employer letters can be downloaded from
www.ers.dol.govt.nz.

When does my paid parental leave start?

Your paid parental leave period begins the earliest of:
The date on which you begin parental leave
The date the baby is born

The date on which you assume the care of a child with the intention
to adopt.

What other assistance is available?

Working families that have children may be entitled to the Parental Tax
Credit or paid parental leave. An employee or self-employed person may
access one, but not both, of these entitlements.

The Parental Tax Credit is a family assistance payment administered by

Inland Revenue. The number of children in a family, and the family’s level of
income are used to calculate whether the family is entitled to the payment,

and the level of the payment.



In most cases, families will receive a higher level of payment if they apply for
paid parental leave. However, Parental Tax Credit payments may be higher
where a family:

Is on a low income
Is expecting the birth of, or intends to adopt, more than one child
Wishes to take only a short period of parental leave.

You can only access one of the payments and you need to decide which is
best for you. Inland Revenue can provide you with advice on whether Paid
Parental Leave or the Parental Tax Credit would be best for you, by phoning
0800 377 777.

More information about Parental Tax Credit and other Family Assistance
payments can be found on www.ird.govt.nz or phone Inland Revenue on
0800227 773.

What should | do if | have a problem applying for my parental
leave payment?

If problems arise with your application regarding eligibility or the level
of payment, the Department of Labour can investigate for you. The
Department can be contacted by phoning 0800 20 90 20 during normal
business hours.

If you are not satisfied with the result of the Department’s investigation you
make seek a determination from the Employment Relations Authority.

If you want advice on what to do, visit www.ers.dol.govt.nz and submit a
guestion via the Ask a Question tool, or call the Department of Labour on
0800 20 90 20 during normal business hours for information about applying
to the Employment Relations Authority.



Where can | get further help?

The Department of Labour has developed a web-based calculator to help
you determine your entitlements, and obtain the forms and letters referred
to in this publication. It is customised to provide clear advice to birth
mothers, and partners. You can access it on www.ers.dol.govt.nz or phone
0800 20 90 20 during normal business hours.

Once completed, the calculator provides a full outline of your entitlement
(based on the information you have provided) and provides instructions on
how to access that entitlement.

You can also get help by contacting:
Employers’ organisations
Citizens Advice Bureaux

Community law centres.
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